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The appea l of J ose Santana , a  Pain ter  a t  Stockton  Sta te College, of h is 10 -

day suspension  on  charges, was heard by Administ ra t ive Law J udge Bruce M. 

Gorman (ALJ ), who rendered h is in it ia l decision  on  J u ly 16, 2010, reversing the 10 -

day suspension .  Except ions were filed by on  beha lf of the appoint ing author ity and 

cross except ions were filed on  behalf of the appellan t .     

 

Having considered the record and the ALJ ’s in it ia l decision , and having made 

an  independent  eva lua t ion  of the record, the Civil Service Commission 

(Commission), a t  it s meet ing on  J u ly 13, 2011, accepted and adopted the F indings of 

Fact  a s conta ined in  the a t tached in it ia l decision  but  did not  adopt  the ALJ ’s 

recommenda t ion  to reverse the 10-day suspension .  Ra ther , the Commission  upheld 

the 10-day suspension . 

 

DISCUSSION  

 

P rocedura l History 

 

On December  10, 2008, the appellan t  filed an  appea l of h is 10 -day suspension  

on  charges of conduct  unbecoming a  public employee and insubordina t ion .  

Specifica lly, it  was a lleged tha t  the appellan t  acted in  an  inappropr ia te manner  in  

an  in teract ion  with  h is supervisor , Char les J ackson, on  March  28, 2008.  Upon 

receipt  of h is appea l, the mat ter  was t ransmit ted to the Office of Administ ra t ive 

Law (OAL) for  a  hearing as a  contested case.  On December  24, 2008, IFPTE Local 

195, on  behalf of the appellan t , filed an unfa ir  pract ice charge with  the Public 

Employment  Rela t ions Commission  (PERC) a rguing that  the appellan t ’s suspen sion  

was in  reta lia t ion  for  h is role as union  president . 

 

At  OAL, mot ions to consolida te the mat ters and to determine which  agency 

had the predominant  in terest  were filed by both  pa r t ies.  On October  5, 2009, the 

ALJ  issued an  order  of consolida t ion  and pr edominant  in terest  regarding these 

mat ters.  In  tha t  order , the ALJ  sta ted tha t  the mat ters would be consolida ted and 

tha t  PERC had the predominant  in terest  over  the issues regarding the unfair  

pract ice charge.  The order  a lso indica ted tha t  a fter  making a  determina t ion  on  that  

issue, PERC would t r ansmit  the mat ter  to the Commission  to a llow it  to determine 

whether  the discipline was warranted.  A J oin t  Order  was subsequent ly issued by 

the Commission  and PERC essent ia lly adopt ing the ALJ ’s order .  

 



On J uly 16, 2010, the ALJ  issued an  in it ia l decision .  Regarding the 

disciplina ry charges, the ALJ  dismissed the insubordina t ion  charge, finding tha t  

the appellan t  did not  disregard J ackson’s order  or  act  in  disobedience of J ackson.  

Regarding the charge of conduct  unbecoming a  public employee, the ALJ  found the 

following: 

 

Santana  acted in  an  aggressive and adversa r ia l manner  towards h is 

super ior . He addressed J ackson disrespect fu lly and used profanity. 

Were th is a  simple case of an  employee confront ing h is boss, t here is no 

quest ion  tha t  Santana’s conduct  would fa ll in to the ca tegory of “not  in  

accord with  propr iety, modesty, good taste or  good manners, or  

behavior  tha t  is otherwise unsuitable, indecorous, or  improper .”  The 

charge of unbecoming conduct  would be su sta ined, and the t en  day 

suspension  upheld.  

 

But  the case before me does not  involve a  simple clash  between 

an  employee and h is supervisor . Santana  was a  union  officia l. If he 

was act ing in  h is capacity as a  union  officia l when he confronted 

J ackson, then  a  different  set  of standa rds applies.  In itial decision  a t  

11-12. 

 

The ALJ  then  determined tha t  the appellan t  was engaged in  protected union  

act ivity a t  the t ime of the a lterca t ion , and a lso determined tha t  J ackson’s compla in t  

which  led to the disciplina r y charges was filed in  reta lia t ion  aga inst  the appellan t  

for  exercising h is protected union  act ivit ies.  In  th is regard, the ALJ  sta ted: 

 

I FIND  J ackson’s test imony on  th is issue to be incredible and 

unbelievable.  I am sa t isfied tha t  J ackson’s compla in t  was mot iva ted 

by one overr iding factor : Santana , and through h im the union , had 

cha llenged h is act ion in  h ir ing his daughter ’s boyfr iend (la ter  h is son -

in-law). J ackson was engaged in  a  bla tan t  act  of nepot ism. His 

compla in t  aga inst  Santana  was the direct  a nd proximate resu lt  of h is 

anger  tha t  the union  would cha llenge his r ight  to engage in  such  

nepot ism.  J ackson demonst ra ted h is host ility dur ing his t est imony on  

the stand.  J ackson was in ten t  on  foresta lling the union’s effor t s to 

protest  the h ir ing of h is prospect ive son -in-law.  He filed h is compla int  

against  Santana  for  tha t  purpose.  In itial decision  a t  15. 

 

Based on  th is finding, the ALJ  concluded tha t  the union  had susta ined it s cla im of 

an  unfa ir  labor  pract ice and, therefore, he dismissed the disciplina ry charges.  In  

th is regard, the ALJ  indica ted tha t : 

 



Santana’s conduct  as a  union  officia l can  hardly be deemed 

exempla ry.  I FIND  h is t est imony tha t  he never  became excited, 

remained ca lm, and did not  use profanity to be incredible and 

unbelievable . . . .  

 

Unquest ionably, Santana  lost  emot iona l cont rol.  But  noth ing in  

sta tements a t t r ibuted to h im would appear  to r ise to a  level taking it  

ou tside the scope of protected speech .  Santana’s worst  comments 

rela ted to J ackson’s prospect ive son -in-law, who he believed to be 

incompetent  and involved with  drugs.  Were these comments st r ict ly 

an  a t tack on  J ackson’s family, they might  be deemed outside the scope 

of wha t  is permissible.  But  given  tha t  J ackson’s son -in-law was the 

pr imary subject  to the labor  dispute, Santana’s concerns, however  

ina r t icu la tely and emot iona lly expressed, cannot  be sa id to be 

ir relevant  to the labor  rela t ions process . . . .   

 

* * * 

 

Without  quest ion , Santana  could have used more tempera te 

language when he confronted J ackson.  H is loss of emot iona l cont rol 

was ha rdly the best  way for  h im to represent  h is const ituents.  But  

however  ina r t fu lly he expressed h imself, there can  be no quest ion  tha t  

Santana  was act ing as a  union  officia l when he spoke on  March  28, 

2008.  Under  the circu mstances of the case, I must  necessa r ily find 

tha t  h is speech  was protected.  

 

Given  tha t  Santana’s speech  was protected, the charge of 

unbecoming conduct  must  fa il.  However  indecorous San tana’s 

sta tements may have been , he was engaged in  protected speech  in  h is 

capacity as a  union  officia l.  In itial decision  a t  15-16. 

 

The ALJ  forwarded the mat ter  to PERC to a llow it  to render  it s fina l administ ra t ive 

determina t ion .   

 

In  it s May 26, 2011 fina l decision , PERC affirmed the ALJ ’s in it ia l decision  

susta in ing the unfa ir  pract ice charge
1
 and finding tha t  Santana  was engaged in 

protected union  act ivity a t  the t ime of the incident .  PERC then  forwarded the 

mat ter  to the Commission  to a llow it  to consider  the disciplina ry charges.   

 

                                                           
1
  PERC reject ed th e por t ion  of th e ALJ ’s in it ia l decision  which  found tha t  th e appoin t ing au th or ity 

viola ted the sect ion  of th e Employer -Employee Rela t ion s Act  per ta in ing to n egot ia t ing in  good fa ith  

regarding t erms and condit ion s of employment , finding no evidence of such  a  viola t ion .  



In  it s except ions as they per t a in  to the Commission’s por t ion  of the mat ter , 

the appoin t ing author ity contends tha t  the ALJ  er red in  not  consider ing the 

test imony tha t  the appellan t  engaged in  inappropr ia te conduct  immedia tely a fter  

h is a lterca t ion  with  J ackson when he, a s the ALJ  indicated, “vented in  a  highly 

agita ted fash ion” to two other  supervisors.   

 

In  response, the cross except ions indica te tha t  the ALJ  correct ly ana lyzed the 

case law and credible evidence in  the record in  finding tha t  the appellan t  was 

engaged in  protected act ivity. 

 

Determina t ion  

   

Upon an  independent  review of the en t ire record, while the Commission  has 

no author ity to dispute the ALJ ’s findings, a s a ffirmed by PERC, tha t  the appellan t  

was engaged in  protected union  act ivity a t  the t ime of the incident  with  his 

supervisor , it  disagrees with  the ALJ ’s conclusion  tha t  the disciplina ry charge of 

conduct  unbecoming a  public employee must  be dismissed.  Rather , the Commission 

upholds tha t  charge.  It  is clea r  tha t  the appellan t ’s act ion  in  a t tempt ing to discuss 

a  work-rela ted issue in  h is capacity as a  union  officia l was protected.  However , it  is 

equa lly clea r  tha t  an  individual advoca t ing as a  representa t ive of a  union does not  

have unfet tered rein  in  h is or  her  act ions by vir tue of tha t  sta tus and st ill must  

adhere to standards of conduct  appropr ia te to the t ime, place and context  of those 

act ions.  In  other  words, act ing in  the capacity of a  union  representa t ive does not  

au tomat ica lly immunize an  employee from discipline.  S ee e.g., In  the Matter of 

George Glover (MSB, decided May 8, 2001).  The ALJ  found tha t  neither  the 

appellan t  nor  J ackson offered credible test imony regarding the a lterca t ion  between 

them.  Ra ther , the ALJ  found credible the account  of an  eyewitness, Gregory 

Hauser .  Hauser  test ified tha t : 

 

He was sea ted a t  the computer , situa ted between J ackson and 

Santana .  Santana  asked J ackson who the temps would be.  According 

to Hauser , J ackson sa id, “It ’s none of your  f-ing business.”  Santana  

cont inued to ask the same quest ion , and J ackson gave h im the same 

answer .  F inally, Santana  sa id, you  bet ter  not  br ing in  your  son -in-law. 

J ackson cont inued to asser t  tha t  the quest ion  was none of Santana’s 

business.  Santana  then  ca lled the son -in-law a  bum.  He sta ted he was 

t ired of working with  drunks and drug a ddict s and losers.  J ackson  

then  ca lled Santana  an  asshole, whereupon  Santana  ca lled J ackson an 

asshole.  

 

Hauser  listened ca refu lly to who offered the first  cu rse word.  He 

was empha t ic tha t  J ackson used profanity first .  According to Hauser , 

once J ackson  used profanity, it  was acceptable pract ice for  Santana  to 



use profanity.  He sta ted tha t  the use of profanity with in  the a ll ma le 

set t ing of the pa in t  shop was not  unusua l.  In itial decision  a t  7-8. 

 

While the ALJ  is correct  tha t  union  representa t ives a re  given  significant  la t itude in  

how they a re permit ted to speak and act  when in teract ing with  management , the 

appellan t ’s conduct  in  th is case was outside the boundar ies permit ted and 

const itu ted unprotect ed unbecoming conduct .  Specifica lly, the appellan t ’s direct  

and persona l a t tack on  J ackson’s fu ture son -in-law was wholly inappropr ia te.  

There is no circumstance where such  potent ia lly slanderous sta tements (i.e., 

accusing an  individua l of being a  “drunk” or  a  “drug addict”
2
) can  be considered 

appropr ia te, regardless of whether  the overa ll context  of the discussion  is a  topic 

tha t  is legit imately discussed by a  union  representa t ive with management .  

Accordingly, the Commission  finds the appellan t  guilty of conduct  unbecoming a  

public employee solely for  th ose act ions. 

 

 Addit iona lly, the Commission  reject s the except ions filed by the appoin t ing 

author ity as unpersuasive.  In it ia lly, it  is unclea r  whether  the appoin t ing author ity 

is a rguing tha t  the ALJ  should have considered the test imony regarding the 

appellan t ’s a lleged subsequent  “outburst s” as evidence tha t  h is in teract ion  with 

J ackson went  beyond h is act ing in  a  union  capacity; or , whether  it  is contending 

tha t  the appellan t  was charged with  such  conduct , and based on  the test imony, 

should be found guilty for  those a lleged act ions.  Regardless, neither  reason  has 

mer it .  In  the first  instance, there is noth ing in  the record to suppor t  tha t  the 

appellan t ’s subsequent  act ions prove tha t  h is in teract ion  with  J ackson, other  than  

the a t tack on  J ackson’s son -in-law, const itu ted unprotected act ivity.  The fact  tha t  

the appellan t  may have subsequent ly “vented in  a  h ighly agita ted fash ion” to two 

other  supervisors does not  bear  on whether  h is in teract ions towards J ackson 

const itu ted protected act ivity.  In  the second instance, and a fter  a  close and 

thorough review of the en t ire record, the Commission  can  find no specifica t ions in  

the Preliminary or  Fina l Not ices of Disciplina ry Act ion  specifica lly charging the 

appellan t  with  misconduct  for  any a lleged act ions other  than  those with  J ackson.  

As no disciplina ry charges were brought  on  those not ices for  those a lleged act ions, 

they cannot  be considered.  S ee Ham m ond v. Monm outh  County S heriff’s 

Departm ent , 317 N .J . S uper. 199 (App. Div. 1999); Lam ont Walker v. Burlington  

County, Docket  No. A-3485-00T3 (App. Div. October  9, 2002); In  the Matter of 

Charles Motley (MSB, decided February 25, 2004) (It  is well established tha t  the 

ALJ  and the Commission  only have jur isdict ion  to adjudicate disciplina ry charges 

and specifica t ions which  were susta ined a t  the depar tmenta l level hea r ing).   

                                                           
2
  While the ALJ  did n ot  find J ackson’s t est imony, tha t  the appellan t  mor e specifica lly ca lled 

J ackson’s fu tur e son -in -law a  “cr ack h ead,” “drug pusher ,” and “mar ijuana  smoker” credible, 

Hauser ’s t est imony a t  lea st  lends some suppor t  tha t  such  accusa t ion s cou ld h ave been  levied by the 

appellan t .  Th is is especia lly t rue, given  the appellan t ’s incr edible t est imony tha t  he did not , in  any 

way, as the ALJ  summar ized, “a t tack J ackson’s son -in -law as a  drug addict .” 

CASES/224514.FNI
CASES/224514.FNI
CASES/224514.FNI
CASES/165256.FNI
CASES/165256.FNI
CASES/165256.FNI


 

Pena lty   

 

In  determining the proper  pena lty, the Commission’s review is de novo.  In  

addit ion  to consider ing the ser iousness of the under lying incident  in  determining 

the proper  pena lty, the Commission  u t ilizes, when appropr ia te, the concept  of 

progressive discipline.  West N ew Y ork  v. Bock , 38 N .J . 500 (1962).  Fur ther , it  is 

well established tha t  where the under lying conduct  is of an  egregious na ture, the 

imposit ion  of a  pena lty up to and including remova l is appropr ia te, regardless of an  

individual’s disciplina ry h istory.  S ee Henry v. R ahway S tate Prison , 81 N .J . 571 

(1980).  It  is set t led tha t  the pr inciple of progressive discipline is not  a  “fixed and 

immutable ru le to be followed without  quest ion .”  Ra ther , it  is recognized tha t  some 

disciplina ry infract ions a re so ser ious tha t  remova l is appropr ia te notwithstanding 

a  la rgely unblemished pr ior  record.  S ee Carter v. Borden tow n, 191 N .J . 474 (2007).   

 

In  th is case, the appellan t ’s pr ior  disciplina ry h istory consist s of an  officia l 

wr it t en  repr imand for  viola t ing the sick leave policy in  2002 and a  one -day 

suspension  for  insubordina t ion  in  2002 since h is employment  in  1995.  In  th is 

mat ter , the appellant ’s conduct , while init ia lly with in  bounds for  h is t enacious 

advocacy as a  union  officia l, was clea r ly inappropr ia te when he went  beyond the 

rea lm of wha t  is acceptable while pursu ing such  advocacy.  Accordingly, in  ligh t  of 

the appellan t ’s pr ior  disciplina ry h istory and based on  the na ture of h is misconduct , 

the Commission  finds the 10-day suspension  or igina lly imposed by the appoin t ing 

author ity neither  unreasonable nor  dispropor t iona te to the offense.    

 

ORDER 

 

The Commission  finds tha t  the act ion  of the appoin t ing author ity in  imposing 

a  10-day suspension  on  the appellan t  was just ified.  Therefore, the Commission  

upholds tha t  pena lty and dismisses the appellan t ’s appea l. 

 

This is the fina l administ ra t ive determinat ion  in  th is m at ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 


